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Incorporation and Constitutions


What is it? 	Incorporating an organisation is a system of registration that makes the organisation a separate legal entity in its own right from its members. All organisations that wish to incorporate must have a constitution, otherwise known as a set of rules that the organisation accepts as their own.

Types of incorporation
There are a number of options available to Indigenous communities, groups, or organisations wishing to formally incorporate. These include:

(a)	Aboriginal and Torres Strait Islander corporations
In the 1960s and 1970s, various reviews advised the Australian Government of the need for legislation to make it easier for Indigenous communities and organisations to form corporations. As a result, the Aboriginal Councils and Associations Act 1976 (ACA Act) was passed, allowing Aboriginal and Torres Strait Islander groups to form corporations for any social or economic purpose. 

Incorporation occurs when a group of individual members creates a body (under the ACA Act) that is itself recognised as a person in law, which then represents the members in accordance with its agreed constitution. Incorporation brings many entitlements, such as eligibility for government funding, and also brings responsibilities for people associated with the corporation. The ACA Act is currently under review.

The ACA Act allows for tailoring of the following clauses of the model rules:
	who qualifies to be a member

Aboriginal and Torres Strait Islander customs and traditions
	method of altering the name, rules or objects
	how the Management Committee is chosen
	how the office bearers are chosen
powers of the Management Committee
	how all types of meetings are to be conducted (how decisions at meetings are to be reached)
	if there is to be voting at meetings, whether it is by show of hands or secret ballot
	how many persons constitute a quorum at various meetings
	whether the corporation will have sub-committees of the Management Committee
	procedures for settling disputes.


(b)	Incorporated associations
Generally, incorporation under the provisions of the Queensland Associations Incorporation Act 1981 is available to any association that is formed or carried on for any lawful purpose, except those designed for the purpose of financial gain for its members. An incorporated association receives recognition as a legal entity separate from its members. Once incorporated, an association has all the powers of an individual and is legally able to do things in its own name, such as own land, sue or be sued, sign a lease, or appear in court.

Although there are benefits to be gained from incorporation, there are also obligations and limitations. Incorporation requires the payment of application fees, obliges the association to be audited annually and lodge annual financial returns, requires that the association comply with the provisions of the Queensland Associations Incorporation Act 1981 regarding the running of the association and may require the association to hold a public liability insurance policy.  

Upon incorporation, any assets, rights and liabilities of the unincorporated association become the assets, rights and liabilities of the incorporated association. Any legal proceeding or any action by or against the association not finalised prior to incorporation may be continued and determined by or against the incorporated association.

(c)	Companies
Companies are regulated by the Australian Securities and Investments Commission. A company is a legal entity separate from its shareholders. When a company is registered under the Corporations Act 2001, it is automatically registered as an Australian company. This means that it can conduct business throughout Australia without needing to register in individual State and Territory jurisdictions.

The basic rules for internally managing a company are included in the Act as 'replaceable rules'. The Act sets out the provisions that apply as replaceable rules. A company may take advantage of the replaceable rules in the Act to govern its internal management – it does not need to have a written constitution of its own. This means that companies choosing to be governed by the replaceable rules will not incur the expense of keeping their constitutions up to date with the law – even in the event that the replaceable rules are amended. However, a company may choose to adopt a constitution rather than use the replaceable rules.

If the company states its objectives, it is restricted to them unless they are later changed by a special resolution of the members. A company's constitution may define legal rights, duties and restrictions of the company.

Incorporation allows your organisation to:
	sue or be sued

invest money and borrow
apply for funding from funding bodies
receive funding or grants
	buy or sell property
	protect against personal responsibility for any debts or liabilities incurred by the organisation

limiting of personal liability to outstanding fees.


Constitutions
All groups that wish to incorporate must have a constitution, otherwise known as a set of rules. When you first go through the process of incorporating your community organisation, a set of model rules will be made available to your group. 

After examining the model rules, your group might decide to accept the rules as they stand or make modifications to suit your particular needs. If your group decides to accept the model rules, these then become your own organisational rules or constitution.

The constitution provides an opportunity for members and other stakeholders involved with the corporation, including beneficiaries of services, funding bodies and creditors, to understand not only the objects and functions of the corporation, but also the rules about how the corporation operates.

The model rules are a basic set of instructions by which most community groups can operate. They set down simple instructions about how your organisation will operate to fulfil its legal obligations. Information contained in the model rules may include:
	name and objects of the organisation
	membership

disputes 
meetings
quorum
voting
management committees
elections
minutes
	funds.


Choosing the right method of incorporation and drafting an appropriate constitution are critical starting points for any community organisation. Making the right decisions at this point will establish sustainable and robust structures that promote clarity of purpose, effective representation and quality service delivery. 

Indigenous organisations need to ensure that they utilise those aspects of both their enabling legislation and the constitution that can be modified. In consultation with their membership, organisations can tailor those clauses to ensure that the document meets the needs of the community in achieving its collective goals, while at the same time meeting government accountability requirements
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Resources
Organisations incorporated under the Associations Incorporation Act 1981 and 
Associations Incorporation Regulation 1999 can access the legislation at the following website address: http://www.legislation.qld.gov.au

Queensland Government. (2005) The Incorporated Associations Good Business Guide. Department of Tourism, Fair Trading and Wine Industry Development



To contact your local Office of Fair Trading Office telephone 13 13 04 (cost of a local call) and you will be connected.


Office of Fair Trading locations 


Brisbane 
Level 21, State Law Building 
50 Ann Street, Brisbane
GPO Box 3111, Brisbane, QLD, 4001
Facsimile: (07) 3246 1589
Email: BrisbaneOFT@dtftwid.qld.gov.au


Cairns
10-12 McLeod Street, Cairns
PO Box 3067, Cairns, QLD, 4870
Facsimile: (07) 4042 3388
Email: CairnsOFT@dtftwid.qld.gov.au

Mackay
Level 1, Post Office Square 
Sydney Street, Mackay
PO Box 146, Mackay, QLD, 4740
Facsimile: (07) 4969 3007
Email: MackayOFT@dtftwid.qld.gov.au


Maroochydore
Cnr Baden Powell Street & Maroochydore, Maroochydore QLD  4558 
PO Box 870, Maroochydore, QLD, 4558
Facsimile: (07) 5430 8988
Email: MaroochydoreOFT@dtftwid.qld.gov.au

Rockhampton
James Larcombe Place 
209 Bolsover St, Rockhampton
PO Box 303, Rockhampton, QLD, 4700
Facsimile: (07) 4920 6688
Email: RockhamptonOFT@dtftwid.qld.gov.au


Southport
7 Short Street, Southport
PO Box 2565, Southport, QLD, 4215
Facsimile: (07) 5581 3388
Email: SouthportOFT@dtftwid.qld.gov.au

Toowoomba
137 Herries Street, Toowoomba
PO Box 841, Toowoomba, QLD, 4350
Facsimile: (07) 4637 6040 
Email: ToowoombaOFT@dtftwid.qld.gov.au" ToowoombaOFT@dtftwid.qld.gov.au


Townsville
1st Floor, State Government Building
Cnr Stanley & Walker Street, Townsville
PO Box 2009, Townsville, QLD, 4810
Facsimile: (07) 4753 2288
Email: TownsvilleOFT@dtftwid.qld.gov.au


Wide Bay
Ground Floor, Brendan Hansen Building
54 Main Street, Pialba, QLD, 4655
PO Box 3408, Hervey Bay, QLD, 4655
Facsimile: (07) 4197 9805
Email: WidebayOFT@dtftwid.qld.gov.au










