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General Conditions of Contract
Throughout this document we will be referring to the Australian General Conditions of 

Contract, as set out in Australian Standard (AS) 2124–1992.

The general conditions of contract defi ne the legal rights and obligations of both parties and 
may be described as the rules and regulations under which the contract will be performed.

They form part of the contract documents, and set the pattern for the administration of the 
contract.  You should have a full knowledge of their interpretation and content.

The content of the general conditions of contract varies according to the type of work being 
undertaken.  Large government departments, local governments and major private companies 
have in the past prepared their own.  However, there is a trend towards accepting nationally 
prepared general conditions of contract.

The three documents generally used in Australia are:

1. Standards Association of Australia, AS 2124–1992. Two other standards are 
bound together with AS 2124:

• AS 2125 General Conditions of Tendering and Form of Tender.

• AS 2127 Form of Formal Instrument of Agreement

2. Two documents issued by the Joint Contracts Committee (JCC) which 
represents  the Royal Australian Institute of Architects, the Master Builders 
Federation of Australia and the Building Owners and Managers Association):

• Building works contracts - JCCA 1985 with Quantities.

• Building Works contracts - JCCB 1985 without Quantities.

3. National Public Works Conference (NPWC) conditions of contract, 3rd edition, 1981.

In civil construction contracts issued in Queensland, the general conditions of contract used 
by Main Roads are now based on AS 2124–1992.

Contract Law
If you have some knowledge of contract law, you will have a better understanding of 

contracts.  We should not be concerned with the law only to get ourselves out of a dispute or 
legal dispute.  Knowledge of basic legal principles often enables us to avoid the dispute in the 
fi rst place (this should be your basic objective when interpreting engineering contracts).

In an engineering contract, every transaction or action has a legal signifi cance.  For example, 
when hiring a backhoe the hirer undertakes to pay at a particular rate (either hourly or daily) 
while the owner of the machine accepts the rate.  Because of this agreement, a contract now 
exists.
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What is A Contract?
A contract may be defi ned as:

“A voluntary agreement, enforceable 
at law and made between two (2) parties, 
where one party agrees to provide goods 
and/or services to the other for a given 
price”.

An engineering contract is an agreement 
reached by the acceptance of an offer made 
by one party.  The contractor agrees to do 
work for the other, the owner (or principal), 
for a stipulated sum of money.

In civil engineering contracts, the offer normally takes the form of a bid (or quotation) by 
the contractor to carry out work specifi ed by the owner (or principal) in accordance with the 
requirements, conditions and details set out in the tender documents.

There is nothing to prevent a contractor from adding his or her own conditions at the time 
of submitting the tender.  The combination of existing and new conditions is known as a 
non conforming offer.  However, the contractor must also submit a conforming offer at the 
same time as the non conforming offer.  If the conditions (or changes) are acceptable to the 
principal, they become part of the contract conditions.

Laws Governing a Contract
It is important to defi ne which set of laws govern the contract.  Clause 1, Construction of 

Contract, in AS 2124, reads:

“The law governing the contract, its interpretation, any agreement to arbitrate 
and the conduct of any arbitration or litigation, is the law of the State or Territory 
stated in the Annexure.”

The reason for this statement is that the statute law and common law are not the same in 
all states and territories of Australia.  Within limits, the parties to a contract can choose which 
laws apply.  However, the legal system is not bound by this choice.

Consideration has to be given to the state or territory in which the following are located:

• the principal (or owner)

• the contractor

• the works to be constructed.

Where the above three are located in the same state or territory, there will not be any legal 
problems.  If two of the three are in the same location then, in the absence of a good reason, 
that state or territory would be named in the contract.
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It is most unlikely that the contractor and works will be located in different jurisdictions.  
To be legally capable of constructing the works, a company is required under the various state 
or territory Companies Codes and Acts to be registered in that state or territory.  However this 
is not required for goods and materials, which may need to be supplied from other locations.

Legal Rules Governing Contracts

Agreement
Contracts used for civil engineering and building works require or result from an agreement, 

but not all agreements are contracts. For example, you may agree to go on holiday with a 
friend.  This arrangement would not be a contract unless you enter into a legal relationship.

There must be an intention by both parties to make the agreement binding at law, otherwise 
it is invalid or void.

Six elements need to be satisfi ed before a valid contract is formed:

• Intention to contract

• Offer and acceptance

• Consideration

• Legal capacity of both parties

• Reality of consent

• Legality of object

If one element is missing, the contract will be invalid, in which case it may be:

• void, i.e. has no legal effect at any time 

• voidable, i.e. valid and binding on the parties, but one party has the right to 
disclaim the contract if desired. 

• unenforceable, i.e. valid at fi rst sight but suffering from a technical defect.  As 
soon as the defect is corrected, it becomes enforceable.  However, both parties 
have to agree to the resolution of the defect.

Legal Intention
The parties must intend their agreement to be binding at law, otherwise there is no contract.  

Intention is often a hard thing to establish.  It can only be determined or decided by the 
subject matter of the contract and the actions of both parties.  For a contract to exist, there 
must be a fi rm offer by one party and an unconditional acceptance by the other.

For instance if Mr. A promised to cut Mr. B’s lawn whilst he was away and made the 
statement “I will mow your lawn while you are away” but did not, Mr. B could not take action 
against Mr. A because no offer or acceptance was made, and there was no consideration.  
However, if Mr. A made the offer to undertake the job for $10, and Mr. B accepted the offer, 
then a contract would have existed.
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Offer and Acceptance
An offer is a proposal to enter into a binding contract with another party.

Method of Making an Offer
The offer can be submitted in three different ways:

• in writing

• orally

• by implied conduct

In civil engineering and building contracts, the offer is invariably in writing.  It is rare for 
the offer to be made either orally or by implied conduct.

Clause 6.1 of AS 2124 states: “...the agreement in writing ... shall evidence the contract”.

The Australian Form of Formal Instrument of Agreement, in AS 2127 (bound with AS 
2124), ensures that the agreement is in writing by the inclusion of the statement:

“It is agreed that the annexed documents ...comprise the contract between the parties...”.

This statement makes it diffi cult to argue that the contract includes any oral terms.

Rules for Making an Offer 
The Rules that affect the making of an offer are:

• The offer must be communicated to the principal in the nominated manner.

• All terms of the offer must be communicated.  It is too late after the contract 
has been signed to get any part of it changed without considerable diffi culty.

• The prescribed mode of acceptance must be followed.  An offer prescribing 
acceptance in writing cannot be validly accepted by telephone, telex, or 
facsimile.

An offer can be revoked:

• Before an acceptance is made.

• If not accepted within the time stated.

• Where no defi nite time has been stated, if not accepted in a reasonable time.  
It is not fair to expect a contractor to hold this price for undertaking the work 
indefi nitely.  Material and labour costs vary as time goes on.

• If a counter-offer is made (i.e. a non-conforming tender).

• On the death of either party before acceptance.

• By loss of contractual capacity by either party (e.g. insanity or bankruptcy).
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Rules of Acceptance
An acceptance by an owner (or principal) of a contractor’s offer must be unconditional; and 

must be communicated in a legal manner.  For example—

If A offered to carry out certain work for B at a cost of $1000 and went ahead and 
completed the work without a response from B, there would have been no contract. Whether 
B wanted to accept or not, he had not communicated his acceptance to A by one of the three 
modes of acceptance.

The rules that cover an acceptance are:

• Acceptance must be unconditional.  It must cover all the terms of the offer and 
not impose any conditions of its own.  Otherwise it becomes a counter-offer, 
and the new conditions create a new offer.

• Acceptance must follow any conditions of the offer.

• Acceptance can only be made by the party to whom the offer was made.

• Acceptance once made cannot be revoked unless the offerer agrees.

• Existence of an offer must be known to the person accepting it.

Consideration
Consideration is something of value which changes hands between the parties at the time 

of the contractual promise. In engineering and building contracts, consideration is normally 
in the form of money, but it may take the form of the supply of goods, or the performance of 
work.

The rules for consideration are:

• Consideration is necessary for the existence of every simple contract. Without 
it, the contract is void.

• Consideration must have some value but its adequacy or otherwise is a private 
matter between parties to the contract.

• Consideration must not be illegal, against public policy, or in breach of civil 
law.

• Consideration must be defi nite— it must exist.

• It must be present or future, but not past.

• It must not be anything which a party is bound to do.
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Legal Capacity
Generally, it is accepted that every person has the capacity to make a contract. There are 

however, certain classes of people who have limited or no capacity at all to enter into certain 
types of contracts.

In Australia, legally binding contracts cannot be entered into by:

• Minors — a person under the age of eighteen (18) years. 

• Lunatics — persons of unsound mind. 

• Drunkards — persons who are known to be alcoholics. 

• Bankrupts — an undischarged bankrupt commits a criminal offence if he or she 
obtains credit for $200 or more without disclosing bankruptcy. 

• Convicts — a person cannot enter into a contract after being convicted of a 
criminal offence, and cannot enforce a contract made before conviction.

Reality of Consent
Both parties entering into a contract must genuinely give consent.  Each party must act of 

his or her own free will.  If this consent is lacking, the contract is voidable.  This will be at the 
option of the injured party, or in some cases either party.

Instances when a contract can be declared void include cases involving:

• fraud

• mistaken identity of the other party

• a unilateral mistake as to the identity of the subject.

Assignment
The matter of assigning rights and responsibilities under a contract are dealt with in AS 

2124, under Clause 9.

Clause 9.1 states:

“Neither party shall, without the prior written approval of the other, and except 
on reasonable terms and conditions as are determined in writing by the other, 
assign the contract or any payment or any other right or benefi t or interest 
thereunder”.

Clause 9.2 deals with the employment of subcontractors, which falls within the general area 
of assignment.  However, assignment can also be made of part of the contract. This takes place 
when a subcontractor is employed.

Clauses 24 and 25 also cover assignment, but in relation to the superintendent’s and 
contractor’s representatives.  The superintendent (or engineer) has to inform the contractor 
to whom he has delegated some or all of his functions.  The contractor may accept or reject 
the delegations.  He must, however, provide reasonable objections to the appointment.  The 
superintendent may then terminate the appointment, or inform the contractor of the reasons 
why he proposes to retain the services of his representative.

Similarly the superintendent may object to the appointment of a contractor’s representative.
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Discharge of Contract
A contract can be discharged or dissolved in a number of ways. The prime ones are:

• Performance— occurs when the contractor has completed all work detailed in 
the contract documents to the satisfaction of the owner or principal.

• Agreement— agreement by both parties by waiver or release, by substitution of 
a free agreement, by provisions in the contract for discharge, and by ‘accord and 
satisfaction’.

• Insolvency—Insolvency—Insolvency  if a party to the contract is declared bankrupt.

• Impossibility of performance—-the inability of a party to carry out his or her 
contractual obligations will not discharge the contract.  Exceptions include 
death, change of law, and frustration.

• Lapse of Time— lapse of time will not, of itself, discharge a contract but may 
prevent its enforcement under the statutes of limitations.

• Breach— occurs where one of the parties has unilaterally broken the contract; 
the injured party may claim damages.

Breach of Contract
In essence, the law recognises two types of breach of contract:

• simple breach

• breach which goes to the root of the contract.

A simple breach can occur where a contractor fails to proceed 
with due expedition and without delay in the construction of 
some specifi c part of the work.  The law gives the innocent party 
a right to damages and a right to bring the contract to an end.  
Another case might be where a contractor fails to use the correct 
materials or to abide by the standards set for the contract.  A 
breach also occurs if a contractor fails to comply with a direction 
of the superintendent.

A ‘breach which goes to the root of the contract’ usually 
occurs when one party indicates or demonstrates by action their 
intention not to perform within the obligations of the contract.

In AS2124–1992, Clause 44 (Default or Insolvency) provides 
guidance to the Inspector.
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Forms of Contract
Four main forms of contract are used in the building and construction industry.  They are:

• Fixed-price contracts

• Lump-sum contracts

• Cost-reimbursement contracts

• All-in contracts.

The duties and responsibilities of an inspector will be determined by the form of contract 
entered into by the owner and the contractor.

Fixed-Price Contracts
Fixed-price contracts are the most common form used in the construction industry.  They 

require the contractor (at his or her own risk) to complete the works for which he or she 
tendered.  The tender prices are based on fi xed amounts stipulated in the contract.  The fi xed 
amount (as stated in the contract) is determined by the type of fi xed-price contract used. There 
are two types, both of which use a schedule (or list) to detail the estimated quantity against the 
type of work to be undertaken (as shown in the following table).

Item Quantity Rate Total

The two types of fi xed-price contracts are the bill of quantities and the schedule of rates.

Bill of Quantities Contract 
In a bill of quantities contract, the fi xed amount is known as the quantity.  If this varies, the 

contractor can claim additional costs.  This type of contract is used where quantities are known 
and fi xed, such as in building work.

Schedule of Rates Contract
In this form of contract, the contractor offers to carry out various clearly defi ned classes 

of work at fi xed unit rates. Such contracts are used when the quantities of work cannot be 
specifi ed in detail.

The work to be done is scheduled as accurately as possible, and competitive bids are invited 
on these quantities.

When the job has been constructed and the actual quantities are measured, the contractor is 
then paid for these quantities at the various unit rates stated in the schedule of rates. He or she 
is bound by these rates, which are fi xed.
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Lump-Sum Contracts
Lump-sum contracts are those in which the contractor offers to do the whole of the work 

specifi ed and shown on the drawings for a total stipulated sum of money.  In these contracts, it 
is essential to clearly defi ne and draw the scope of the work

However, to cover any possibility of extension or reduction of the work shown, it is usual 
to include a schedule of prices to enable such additions and deductions to be assessed.  The 
contract must be clearly identifi ed as a lump sum contract.  If a schedule is added to the 
contract, the documents must clearly state that the schedule refers only to progress payments 
and variations or adjustment only, and that the quantities are not part of the contract.

Cost-Reimbursement Contracts
These types of contracts are also known as prime-cost contracts or cost-plus contracts. The 

common feature in all of these forms is that the principal reimburses the contractor for all 
costs arising from the work undertaken, plus some additional sum. This additional sum covers 
the contractor’s administration costs and profi t.

There are three types of cost-reimbursement contract, each varying according to the type of 
reimbursement:

• cost plus percentage fee

• cost plus fl uctuating fee

• cost plus fi xed fee.

Cost Plus Percentage Fee
This type of contract is only used when the principal (or owner) does not know the extent 

of the work the contractor is to undertake.

Although this form of contract provides the owner (or principal) with greater fl exibility 
in the determination of all the project details during the execution of the work, it also has a 
disadvantage.  It does not provide the contractor with any incentive to minimise costs or time. 
The longer the job takes, the more it will cost, and the greater the fee paid to the contractor.

Cost Plus Fluctuating Fee
This type of contract offers the contractor more incentive to carry out the work more 

effi ciently, because the fee normally varies inversely with the actual cost.  In this form of 
contract, the contractor bids a percentage rate which is used to determine the actual fee. The 
owner (or principal) will normally specify:

• the time allowed to complete the contract

• liquidated damages for late completion.

The estimated cost may be determined, subject to agreement by the owner and the 
contractor, or by mutual agreement by both parties
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The project time is therefore controlled, requiring the contractor to operate more effi ciently 
and to complete the work within the prescribed time.

Cost Plus Fixed Fee 
This form of contract is selected when the work can be more accurately defi ned and the 

contractor can submit a lump sum to cover his or her costs.  The lump sum is determined 
from the character, scope of the work, cost of each section and probable job duration.  The 
contractor is normally selected on merit, rather than fee alone.  There is some incentive to 
expedite the project duration and time.  However, there is no advantage in undertaking 
additional work, because the fee is fi xed.  Supervising this type of contract requires extra care, 
because there are no fi nancial incentives for the contractor.

All-in Contracts
This form of contract is also known as either a turn-key or managed contract.  The total 

or part of a project is let under contract to a contractor or consultant, who then assumes full 
responsibility for the works.  They are responsible directly to the owner or principal, assuming 
the role of project engineer.  For example, if a consultant wins the tender, he or she could be 
responsible for the preparation of the design, drawings, specifi cations and contract documents, 
taking the project through the tender stage to the completion of the project.

Choosing an Appropriate Type of Contract in the Civil 
Engineering Industry

Many factors can affect the choice of the type of contract for a specifi c project.  The form 
of contract can be adapted to meet the particular circumstances.  For example, it is possible to 
include several sections in a single contract, with a different form of contract in each section.

Use of Schedule of Rates Contracts
For the construction of major civil works, the schedule of rates form of contract is used 

extensively.  The fact that it is widely used indicates that all the parties are satisfi ed with this 
particular form of contract, in spite of minor disadvantages.  The main advantages are that the 
principal gains the benefi t of the lowest possible tender price, while the contractor is paid for 
each unit of work.

Use of Reimbursement Contracts
The reimbursement type of contract is used when there is a need to proceed promptly, 

but the details of the project and/or the working conditions are not suffi cient for the valid 
adoption of a fi xed-price contract.  The advantages and disadvantages of the various types of 
this form of contract were discussed in a previous section.



Topic 4 – Contract Administration Section 2 – Types and Forms of Contracts

Page 12Version 1.0 May 2005

Use of Lump-Sum Contracts
Lump sum contracts are only suitable when complete and fi nal drawings and specifi cations 

can be made available to tenderers. With this form, it is essential to clearly defi ne the scope 
of the work, as the contractor is legally bound to fi nish the entire contract for the lump sum 
stated in the bid.  However, in civil engineering work and sometimes in buildings, it is rarely 
possible to achieve this state of affairs.

For example, in the construction of foundations, the conditions can vary considerably 
from those assumed in the design of the project.  When there are identifi able uncertainties, a 
schedule is included to account for the overrun or under-run of quantities. However, the effect 
of this is to blur the distinction between a schedule of rates and a lump-sum contract, but 
without the advantage of overall measurement on completion.

Use of All-In Contracts
Negotiated or all-in contracts may be suitable in some circumstances, especially where work 

is undertaken for private clients.  The private sector see this form as an opportunity to secure 
the skilled advice and help of contractors, from the planning stage of a project right through 
to completion.  The selection of the contractor is based upon previous experience, managerial 
and administrative capacity, and the availability of suitable resources.  Public authorities 
rarely enter into this form of contract, because of the fear that it will cut across the general 
understanding of public accountability.

Types of Contracts Provided for in Standards
Documents issued by Standards Australia, NPWC and the JCC provide a variety of 

standard forms of contract, including:

• Lump-sum contract for simple building works

• Lump-sum contracts with and without quantities

• Schedule of rates contracts

• Bill of quantities contracts

• Cost-plus contract for building works.

In addition, standards forms of contract are issued by the Australian Department of 
Defence.  Other forms of contract that may be used include ‘design and construct’ and 
‘construct only’.

The reason why the contract system is so widely used for the conduct of public works is that 
it offers many options; it has fl exibility, allowing the parties to a contract to select the type of 
contract that best meets their needs.
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ASSESSMENTASSESSMENT
Section 2 – Assessment Activities

For information on how these assessment activities may be used as part of the learning 
process, see the section on ‘Assessment’ in the ‘Topic Descriptor’ section at the front of this 
topic.

Theory Questions
The following questions allow you to assess your progress in understanding the material 

presented in Section 2.  The questions may be of any of the following types:

• multiple choice (identify correct answer or answers)

• multiple choice (identify incorrect answer or answers)

• fi ll in the gaps in a sentence or statement

• identify a sentence or statement as TRUE or FALSE

• write a few sentences or a short paragraph.

Answers to the question are shown in the separate ‘Answer’ section.

Question 1
Defi ne ‘contract’.

Question 2
Name four of the six elements that need to be satisfi ed before a valid contract is formed.
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ASSESSMENTASSESSMENT
Question 3

Name three reasons for discharging a contract.

Question 4
Statute law and common law are not the same in all states and territories of Australia. If the 

principal and the contractor are located in different states, which set of laws will govern the 
contract?

Question 5
An offer is a proposal to enter into a binding contract with another party. What is the 

preferable and most common way of submitting such an offer?

Question 6
Payment for a contract is normally in the form of money but may take the form of the 

supply of goods, or the performance of work. What is the legal term for used for such 
payments?
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ASSESSMENTASSESSMENT
Question 7

Certain groups of people cannot enter into legally binding contracts. Which of the following 
persons has the capacity to enter into a legal contract?

A minor (person under the age of 18 years) ¨

A person who is an undischarged bankrupt ¨

A retired person ¨

A convict ¨

Question 8
There are four main forms of contract in the building and construction industry.  Match the 

four types of contract with the following descriptions:

Fixed-price contracts

Lump-sum contracts

Cost-reimbursement contracts

All-in contracts

a. The principal reimburses the contractor for all costs arising from the work 
undertaken, plus some addition sum

b. The contractor offers to do all of the work specifi ed and shown on the drawings 
for a total stipulated sum of money

c. Also known as either a turn-key or managed contract

d. The contractor is required to complete the works that have been tendered for, at 
his/her own risk.
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ASSESSMENTASSESSMENT
Question 9

Are the following statements true or false?

It is possible to include several sections in a single contract, with a 
different form of contract in each section.

Lump-sum contracts are only suitable when complete and fi nal 
drawings and specifi cations can be made available to tenderers.

In a cost-reimbursement contract, the total, or part of a project is let 
under contract to a contractor or consultant, who then assumes full 
responsibility for the works.


